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restoration rights in the executive, leg-
islative, or judicial branches who can-
not be placed in his or her former agen-
cy and who either has competitive sta-
tus or is eligible to acquire it under 5 
U.S.C. 3304(C). If the employee’s agency 
is abolished and its functions are not 
transferred, or it is not possible for the 
employee to be restored in his or her 
former agency, the employee is eligible 
for placement assistance under the 
Interagency Career Transition Assist-
ance Plan (ICTAP) under part 330, sub-
part G, of this chapter. This paragraph 
does not apply to an employee serving 
under a temporary appointment pend-
ing establishment of a register 
(TAPER). 

[60 FR 45652, Sept. 1, 1995, as amended at 64 
FR 31487, June 11, 1999; 66 FR 29897, June 4, 
2001]

Subpart B—Uniformed Service
§ 353.201 Introduction. 

The Uniformed Services Employment 
and Reemployment Rights Act of 1994 
revised and strengthened the existing 
Veterans’ Reemployment Rights law, 
made the Department of Labor respon-
sible for investigating employee com-
plaints, required OPM to place certain 
returning employees in other agencies, 
established a separate restoration 
rights program for employees of the in-
telligence agencies, and altered the ap-
peals rights process. The new law ap-
plies to persons exercising restoration 
rights on or after December 12, 1994.

§ 353.202 Discrimination and acts of 
reprisal prohibited. 

A person who seeks or holds a posi-
tion in the Executive branch may not 
be denied hiring, retention in employ-
ment, or any other incident or advan-
tage of employment because of any ap-
plication, membership, or service in 
the uniformed services. Furthermore, 
an agency may not take any reprisal 
against an employee for taking any ac-
tion to enforce a protection, assist or 
participate in an investigation, or exer-
cise any right provided for under chap-
ter 43 of title 38, United States Code.

§ 353.203 Length of service. 
(a) Counting service after the effective 

date of USERRA (12/12/94). To be enti-

tled to restoration rights under this 
part, cumulative service in the uni-
formed services while employed by the 
Federal Government may not exceed 5 
years. However, the 5-year period does 
not include any service— 

(1) That is required beyond 5 years to 
complete an initial period of obligated 
service; 

(2) During which the individual was 
unable to obtain orders releasing him 
or her from service in the uniformed 
services before expiration of the 5-year 
period, and such inability was through 
no fault of the individual; 

(3) Performed as required pursuant to 
10 U.S.C. 10147, under 32 U.S.C. 502(a) or 
503, or to fulfill additional training re-
quirements determined and certified in 
writing by the Secretary of the mili-
tary department concerned to be nec-
essary for professional development or 
for completion of skill training or re-
training; 

(4) Performed by a member of a uni-
formed service who is: 

(i) Ordered to or retained on active 
duty under sections 12301(a), 12301(g), 
12302, 12304, 12305, or 688 of title 10, 
United States Code, or under 14 U.S.C. 
331, 332, 359, 360, 367, or 712; 

(ii) Ordered to or retained on active 
duty (other than for training) under 
any provision of law during a war or 
during a national emergency declared 
by the President or the Congress, as de-
termined by the Secretary concerned. 

(iii) Ordered to active duty (other 
than for training) in support, as deter-
mined by the Secretary of the military 
department concerned, of an oper-
ational mission for which personnel 
have been ordered to active duty under 
10 U.S.C. 12304; 

(iv) Ordered to active duty in sup-
port, as determined by the Secretary of 
the military department concerned, of 
a critical mission or requirement of 
the uniformed services, or 

(v) Called into Federal service as a 
member of the National Guard under 
chapter 15 or under section 12406 of 
title 10, United States Code. 

(b) Counting service prior to the effec-
tive date of USERRA. In determining 
the 5-year total that may not be ex-
ceeded for purposes of exercising res-
toration rights, service performed prior 
to December 12, 1994, is considered only
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